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Paul J. Mode, Jr., argued the cause and filed the briefs for

appel | ant s/ cr oss- appel | ees.

M chael H Cottesman argued the cause for appellee/cross-
appellant. Wth himon the briefs were David E. Schrei ber
and Larry S. G eenberg.

Philip B. Sklover, Associate General Counsel, Equal Em
pl oyment Opportunity Conm ssion, Lorraine C. Davis, Assis-
tant CGeneral Counsel, and Caren |I. Friednan, Attorney,
were on the brief for am cus curiae Equal Enpl oynment
Qpportunity Conm ssion

Before: WIlians, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Tatel

Tatel, Crcuit Judge: A jury found the Federal Nationa
Mort gage Association liable under Title VII and the District
of Col unbia Human Ri ghts Act for sexual harassnent and
retaliation against one of its enpl oyees, Elizabeth Martini
and awarded nearly $7 nmillion in damages. The district court
reduced her damages to $903,500. In this appeal, Fannie
Mae clainms that Martini's Title VII suit was untinely because
she initiated it |l ess than 180 days after she filed discrimna-
tion charges with the Equal Enpl oynent Opportunity Com
m ssion. In her cross-appeal, Martini challenges several |egal
concl usi ons underlying the district court's reduction of her
damages. Finding that Title VII requires conplainants to
wait 180 days before suing in federal court so that the
Conmi ssion may informally resol ve as many charges as possi -
ble, we reverse the judgnment in her favor and remand wth
instructions to dismss her untinely suit wthout prejudice.
Since Martini's clains on cross-appeal are fully briefed and
likely to arise again in a newtrial, we decide themas well,
holding first that frontpay is not subject to Title VII's cap on
conpensat ory damages, second that the district court should
have reall ocated the portion of Title VIl danages above the
statutory cap to Martini's recovery under D.C. law, and third
that D.C. law pernits Martini to recover punitive damages on
a given claimas |long as she has proven a basis for actua
damages.
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Appel | ee Elizabeth Martini went to work for appellant
Federal National Mortgage Association as a debt manager in
1988. By 1995, she was earning $71,000 a year and held
val uabl e stock options. |In early 1994, she alleged, one of her
co-workers, Forrest Kobayashi, began harassing her because
of her sex, humliating her with abusive conments in the
presence of coll eagues and subordi nates, and excl udi ng her
fromneetings to which she should have been invited. Marti-
ni conpl ai ned to her supervisor, Linda Knight, who al so
supervi sed Kobayashi, but Knight failed to cone up with a
solution. Despite Martini's conplaints to Fannie Mae's O fice
of Diversity, Knight reconmended Kobayashi for a pro-
nmotion. Once pronoted, Kobayashi was asked by Knight to
reorgani ze his departnment. Designed by Kobayashi and ap-
proved by Knight, the reorgani zation elimnated only one job:
Martini's. In March 1995, Knight fired Martini, telling her
t hat Fanni e Mae woul d gi ve prospective enployers no infor-
mati on about her job performance. Martini applied to five
firmse with positions simlar to the one she held at Fannie
Mae, but received no offers. She eventually abandoned her
job search, enrolling in a tw-year course to beconme a finan-
cial planner.

On April 10, 1995, Martini filed a sexual harassnent and
retaliation charge with the Equal Enpl oynment Qpportunity
Conmi ssion. Twenty-one days |later, at her request, the
EEQC i ssued a "right-to-sue" letter authorizing her to bring
a private action in federal court. 1In doing so, the EECC
acted pursuant to 29 C.F. R s 1601.28(a)(2) (1998), which
provi des that the Conm ssion may, upon a conplainant's
request, authorize a private suit "at any tine prior to the
expiration of 180 days fromthe date of filing the charge with
t he Conmi ssion; provided, that [an appropriate Conm ssion
official] has determined that it is probable that the Conm s-
sion will be unable to conplete its adnministrative processing
of the charge within 180 days fromthe filing of the charge.™
| ssuance of the right-to-sue letter term nated further EECC
processing of Martini's charge. See id. s 1601.28(a)(3); Oa
Arg. Tr. at 22 (quoting Martini's right-to-sue letter). On July
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20, 101 days after filing the EECC charge, Martini sued
Kobayashi, Knight, and Fannie Mae in the United States
District Court for the District of Colunbia, alleging sexua
harassnment and retaliation in violation of Title VIl and the
D.C. Human Rights Act. Although Fannie Mae offered

Martini a new position one nonth later, she rejected it
because it would have put her in close contact with Kobayash
and Kni ght, and because Fannie Mae offered her no protec-
tion fromfurther harassnent.

Before trial, Fannie Mae noved to dism ss, arguing that
the EECC s early right-to-sue regulation, 29 CF.R
s 1601. 28(a)(2), violates the 180-day waiting period for pri-
vate suits established by 42 U S. C. s 2000e-5(f) (1) (1994),

whi ch says:
If a charge filed with the Conm ssion ... is disnssed by
the Conmi ssion, or if within one hundred and ei ghty
days fromthe filing of such charge ... the Conm ssion
has not filed a civil action ... or the Conmm ssion has not
entered into a conciliation agreenent to which the person
aggrieved is a party, the Conmssion ... shall so notify

t he person aggrieved and within ninety days after the
gi ving of such notice a civil action may be brought
agai nst the respondent naned in the charge...

The district court denied the notion

After an eleven-day trial, the district court gave the jury a
single set of instructions for both the Title VII and the D.C
Human Rights Act clainms. Finding the defendants |iable for
harassnment and retaliation, the jury awarded Martini nearly
$7 million in damages--$153, 500 i n backpay, $1,894,000 in
frontpay and benefits, and $3, 000, 000 in punitive damages
under Title VII, as well as $615,000 in conpensatory damages
and $1, 286,000 in punitive danages under the D.C Human
Ri ghts Act.

In a post-trial notion, Fannie Mae again chall enged the
timeliness of Martini's suit under section 2000e-5(f)(1) of Title
VII. Finding pre-180 day private suits not prohibited by
section 2000e-5(f)(1), the district court upheld the early right-
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to-sue regulation. See Martini v. Federal Nat'l Mortgage
Ass'n, 977 F. Supp. 464, 471-72 (D.D.C. 1997). The district
court noted, however, that the D.C. Circuit "has not ad-
dressed this issue" and that "there is a split of authority”
anong ot her courts. 1d. at 471.

Fanni e Mae al so sought a reduction in danmages, arguing
that the evidence was insufficient to justify the |arge awards,
that punitive damages unsupported by conpensatory dam
ages are inpermssible under D.C. law, and that Title VII's
cap on conpensatory damages, see 42 U S.C. s 1981a(b)(3),
applied to Martini's frontpay award. Finding these argu-
ments persuasive, the district court reduced the Title VII
damages to $453,500, see Martini, 977 F. Supp. at 469-71
478-79, and reduced the D.C. Human Ri ghts Act danages to
$450, 000, see id. at 474-79. In order to avoid a new trial
Martini agreed to a remttitur order prohibiting her from
chal | engi ng the reduction in damages based on evi dence
i nsufficiency.

On appeal, Fannie Mae argues that the district court
wongly rejected its challenge to the tineliness of Martini's
suit. Although Fannie Mae also clains that the jury verdict
shoul d be set aside because it inproperly resulted from
passi on or prejudice, Fannie Mae waived that claimby failing
to object to allegedly inflammatory statements by Martini's
| awyer at trial. See Hooks v. Washi ngton Sheraton Corp.

578 F.2d 313, 316-17 (D.C. Gr. 1977). Martini raises three
clains on cross-appeal: that Title VII's damages cap is

i napplicable to frontpay, that any Title VIl damages exceed-
ing the cap should be reallocated to her D.C. Human Rights
Act recovery, and that D.C. law allows punitive danages to be
awarded in the absence of conpensatory damages.

The 1972 anmendnents to Title VIl established "an integrat-
ed, nultistep enforcenment procedure” prescribing the powers
and duties of the EEOC once a discrimnation charge has
been filed. GOccidental Life Ins. Co. v. EECC, 432 U S. 355,
359 (1977) (discussing the Equal Enpl oyment Qpportunity
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Act of 1972, Pub. L. No. 92-261, 86 Stat. 103, 104-07 (codified
at 42 U.S.C. s 2000e-5)). The statute directs the EECC to
notify the respondent of the charge within 10 days, to investi-
gate the charge, and to determne "as pronptly as possible

and, so far as practicable, not later than one hundred and
twenty days fromthe filing of the charge" whether there is
reasonabl e cause to believe that the charge is true. 42 U S.C
s 2000e-5(b). If the EECC finds no reasonabl e cause, then

it must dismiss the charge. See id. |If it finds reasonable
cause, then it nust attenpt to resolve the dispute "by infor-
mal met hods of conference, conciliation, and persuasion.” Id.
"If within thirty days after a charge is filed ... the Comm s-
sion has been unable to secure fromthe respondent a concili a-
tion agreenent acceptable to the Conmi ssion, the Comm s-

sion may bring a civil action agai nst any [non-governnental ]
respondent...." 1d. s 2000e-5(f)(1).

In I anguage lying at the heart of Fannie Mae's challenge to
the tineliness of Martini's suit, the statute further provides:

If a charge filed with the Conmission ... is disnssed by
the Conmi ssion, or if within one hundred and ei ghty

days fromthe filing of such charge ... the Conm ssion
has not filed a civil action ... or the Conmm ssion has not
entered into a conciliation agreenent to which the person
aggrieved is a party, the Conmssion ... shall so notify

t he person aggrieved and within ninety days after the
gi ving of such notice a civil action may be brought
agai nst the respondent naned in the charge...

Id. According to Fannie Mae, this sentence sets forth the
excl usive conditions under which a Title VII conpl ai nant may
sue: Either the Conm ssion nmust dismss the charge, or 180
days must el apse without informal resolution of the charge or
an EEOCC | awsuit. Because section 2000e-5(f) (1) inplicitly
prohibits a private suit within 180 days unless the charge is
di sm ssed, Fannie Mae argues, the EEOC s early right-to-sue
regul ation i s unl awf ul

Def endi ng the regul ation, Martini, supported by the EECC
as am cus curiae, points out that section 2000e-5(f) (1), while
establishing certain conditions giving rise to a private cause
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of action, nowhere makes those conditions exclusive. Accord-
ing to Martini, the 180-day provision specifies the maxi mum
not mnimum tine that Title VII conpl ainants nust wait
before going to court. Although she acknow edges a statuto-
ry policy favoring admi nistrative over judicial processing
during the first 180 days after a charge is filed, Mrtini
argues that the early right-to-sue regulation, by allow ng
conpl ai nants to sue i medi ately when the EEQC has deter-

m ned that administrative processing likely will be futile (i.e.,

likely will not lead to dismssal, conciliation, or an EECC
awsuit within 180 days), furthers the goal of providing quick,
effective relief for aggrieved persons w thout frustrating the
conpeting goal of encouraging informal resolution of com

pl ai nts.

Two of our sister circuits, the NNnth and El eventh, have
squarely addressed this issue; both agree with Martini that
the early right-to-sue regulation conports wth congressional
i ntent underlying section 2000e-5(f)(1)"'s 180-day provision.
See Sinms v. Trus Joist Macmillan, 22 F.3d 1059, 1061 (11th
Cr. 1994); Brown v. Puget Sound El ec. Apprenticeship &
Training Trust, 732 F.2d 726, 729 (9th Cir. 1984); «cf. Wise v.
Syracuse Univ., 522 F.2d 397, 412 (2d Cr. 1975) (prior to
i ssuance of section 1601.28(a)(2), allowing EECC to issue
early right-to-sue notice"[i]n the circunmstances of this case").
Al t hough many district courts also agree with Martini, a
conpar abl e nunber agree with Fannie Mae and have di s-

m ssed conplaints filed before expiration of the 180-day

peri od. Compare Montoya v. Val encia County, 872 F. Supp.

904, 906 (D.N.M 1994) (finding early suits inpernissible),
New York v. Holiday Inns, Inc., 656 F. Supp. 675, 680

(WD.N. Y. 1984) (sane), MIls v. Jefferson Bank East, 559 F.
Supp. 34, 35 (D. Colo. 1983) (sane), Spencer v. Banco Real, 87
F.RD. 739, 747 (S.D.N. Y. 1980) (sane), and Loney v. Carr-
Lowey dass Co., 458 F. Supp. 1080, 1081 (D. M. 1978)

(same), with Parker v. Noble Roman's, Inc., 1996 W. 453572,

at *2 (S.D. Ind. June 26, 1996) (finding early suits perm ssi-
ble), Defranks v. Court of Common Pleas, Cv. A No. 95-327,
1995 W. 606800, at *6 (WD. Pa. Aug. 17, 1995) (sane),

Rol ark v. University of Chicago Hosps., 688 F. Supp. 401, 404
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(N.D. Ill. 1988) (sane), Cattell v. Bob Frensley Ford, Inc., 505
F. Supp. 617, 622 (MD. Tenn. 1980) (sane), Vera v. Bethel em
Steel Corp., 448 F. Supp. 610, 614 (M D. Pa. 1978) (sane), and
Howard v. Mercantile Conmerce Trust Co., No. 74-417C(1),

1974 W 302, at *2 (E.D. Mdb. Nov. 27, 1974).

Fanni e Mae argues that Cccidental Life Insurance Co. v.
EEQCC forecl oses any doubt about section 2000e-5(f)(1)'s
meani ng. There the Suprenme Court said that "a natura
readi ng of [section 2000e-5(f)(1)] can lead only to the concl u-
sion that it sinply provides that a conpl ai nant whose charge
is not dismssed or pronptly settled or litigated by the EECC
may hinmself bring a lawsuit, but that he nust wait 180 days
before doing so."™ 432 U S. at 361. W agree with Martin
that the quoted | anguage is dictum Decided prior to the
EEQCC s regul ation authorizing early private suits, see 42 Fed.
Reg. 47,828 (1977), Cccidental Life exam ned whether section
2000e-5(f)(1)'s 180-day provision functions as a statute of
l[imtations on the EEOC s power to bring a |lawsuit where a
conpl ai nant chooses not to sue after 180 days. The Suprene
Court said no: "Nothing in [section 2000e-5(f)(1)] indicates
t hat EEOC enf orcenment powers cease if the conpl ai nant
decides to | eave the case in the hands of the EEOC rat her
than to pursue a private action.” 1d.; see also id. at 366
("The subsection inposes no limtation upon the power of the
EECC to file suit in a federal court."). Although the Court
reached its conclusion by offering what it believed to be the
best readi ng of section 2000e-5(f)(1), its holding turned not on
that interpretation, but only on the narrower, negative concl u-
sion that nothing in section 2000e-5(f)(1)'s text or legislative
history inmposes a 180-day limtation on the EECC s power to
sue. Equally significant, in Occidental Life the EECC had
sought to continue enforcenment proceedi ngs both during and
beyond the 180-day period, whereas here the Conm ssion
aut hori zed the conpl ainant to sue upon finding it unlikely
that adm nistrative processing would resol ve the charge with-
in 180 days. The issue presented in this case--whether
Congress intended to i npose a 180-day waiting period not
only in the first situation but also in the second--was neither
raised in Cccidental Life nor addressed by the Suprene
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Court. Because the Court's "natural reading” of section
2000e-5(f) (1) was not essential to its holding, cf. Young v.
Community Nutrition Institute, 476 U S. 974, 980 (1986)

(finding anbiguity under Chevron even where one "readi ng of

the statute may seemto sonme to be the nore natural
interpretation"), Cccidental Life's interpretation of that provi-
sion does not dictate the result in this case. Like the Ninth
and El eventh Circuits, we therefore undertake our own analy-

sis of the statute.

In "review ing] an agency's construction of the statute
which it adm nisters,” we nust ask "[f]irst, always,
whet her Congress has directly spoken to the precise question
at issue." Chevron U S. A Inc. v. Natural Resources Defense
Council, Inc., 467 U S. 837, 842 (1984). "If the intent of
Congress is clear, that is the end of the matter; for the court,
as well as the agency, nust give effect to the unanbi guously
expressed intent of Congress.” 1d. at 842-43. The "precise
guestion at issue" here is this: Does section 2000e-5(f) (1)
specify the exclusive conditions under which Title VII com
pl ai nants may bring private |lawsuits in federal court? Put
differently, did Congress clearly intend to prohibit private
suits within 180 days after a charge is filed as long as the
EEQC has not dism ssed the charge? In discerning congres-
sional intent, we owe no deference to the agency's views, see
id. at 843 n.9 ("The judiciary is the final authority on issues of
statutory construction and nust reject admnistrative con-
structions which are contrary to clear congressional intent."),
and because we ultimately find congressional intent clear in
this case, we need not consider what |evel of deference would
govern EEQCC interpretation of an ambi guous statutory provi-
sion, see EECC v. Arabian-Anerican G| Co., 499 U S. 244,
257 (1991).

W& begin with the statutory text relied on by Fannie Mae.
Section 2000e-5(f) (1) says that an aggrieved party nmay sue
under Title VIl if the Comm ssion dismsses the charge or if
it neither sues the respondent nor reaches an acceptabl e
conciliation agreement within 180 days after the filing of the
charge. See 42 U.S.C. s 2000e-5(f)(1). Although the statute
nowhere says that conplainants may sue only if one of these
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conditions occurs, Fannie Mae--invoking the maxi m expres-

Sio unius est exclusio alterius, i.e., the "[n]jention of one
thing inmplies exclusion of another,” Black's Law Dictionary
581 (6th ed. 1990)--argues that the statute's explicit authori-
zation of private suits after 180 days inplies congressiona
intent to prohibit such suits any earlier

A non-binding rule of statutory interpretation, not a bind-
ing rule of law, the expressio unius maxim"is often m sused."
Shook v. District of Colunbia Fin. Responsibility & Manage-
ment Assistance Auth., 132 F.3d 775, 782 (D.C. Cir. 1998);
see Cheney R R Co. v. ICC, 902 F.2d 66, 68-69 (D.C. Cir.

1990) (refusing to apply expressio unius). "The maxims

force in particular situations,”" we have said, "depends entirely
on context, whether or not the draftsnmen's nention of one

thing ... does really necessarily, or at |east reasonably, inmply
the preclusion of alternatives." Shook, 132 F.3d at 782. That
in turn depends on "whether, |ooking at the structure of the
statute and perhaps its legislative history, one can be confi -
dent that a normal draftsnman when he expressed 'the one

thing' would have likely considered the alternatives that are
arguably precluded.” 1I1d. Here, as in Cheney, Cinchfield

Coal Co. v. Federal Mne Safety & Health Conm n, 895 F.2d

773, 779 (D.C. Cr. 1990), and Mobil e Communi cati ons Corp

of Am v. FCC, 77 F.3d 1399, 1404-05 (D.C. Cr. 1996), the
expressi o unius maxi m unsupported by argunments based on

the statute's structure or legislative history, " '"is sinply too
thin a reed to support the conclusion that Congress has

clearly resolved [the] issue." " 1d. at 1405 (citation onmtted);
see Cheney, 902 F.2d at 69 (noting that expressio unius is "an
especially feeble helper in an admi nistrative setting, where
Congress is presuned to have left to reasonabl e agency

di scretion questions that it has not directly resolved").

In addition to relying on expressio unius, Fannie Me
poi nted out at oral argument that the |anguage of section
2000e-5(f)(1)'s 180-day provision parallels the | anguage of
section 2000e-5(f)(1)'s first sentence, which governs the tim
ing of EECC-initiated lawsuits: "If within thirty days after a
charge is filed ... the Comm ssion has been unable to secure
fromthe respondent a conciliation agreenent acceptable to
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t he Conmi ssion, the Conm ssion may bring a civil action

agai nst any [non-governmental] respondent." 42 U S.C

s 2000e-5(f)(1). Relying on Martini's concession that the 30-
day provision inposes a mandatory waiting period on suits by
the EECC, see Appellee's Reply Br. at 3 n.1, Fannie Me
argues that the 180-day provision inposes a sinilar mandat o-
ry waiting period on suits by private plaintiffs.

Li ke the 180-day provision, the 30-day provision specifies
one condition, not necessarily an exclusive condition, under
whi ch the EECC may sue. Fannie Mae's parallelism argu-
ment thus rai ses a question anal ogous to the one presented in
this case: May the EEOC sue within 30 days after a charge
is filed if a recalcitrant enployer declares at the outset that it
wi |l not accept any EEQC-negotiated conciliation agreenent?

Not only have the parties not briefed this issue, but even if
the 30-day provision requires the EECC to wait 30 days

before filing suit, the parallelismargunment by itself stil
woul d not conpel Fannie Mae's interpretation of the statute.
To be sure, "there is a natural presunption that identica
words used in different parts of the sane act are intended to
have the same neaning." Atlantic Ceaners & Dyers, Inc. v.
United States, 286 U. S. 427, 433 (1932). But that presunp-
tion "is not rigid and readily yields whenever there is such
variation in the connection in which the words are used as
reasonably to warrant the conclusion that they were em

ployed in different parts of the act with different intent." Id.
On numerous occasi ons, both the Supreme Court and this

court have determ ned, after exam ning statutory structure,
context, and legislative history, that identical words within a
singl e act have different nmeanings. See, e.g., Dewsnup v.
Timm 502 U. S 410, 417-20 (1992) (relying on statutory
context and legislative history to give different neanings to
the words "all owed secured claint in different subsections of
t he sane bankruptcy provision); Atlantic Ceaners, 286 U S.
at 435 (relying on legislative history to give different nean-
ings to the words "restraint of trade or comerce"” in differ-
ent sections of the Sherman Act); Waver v. United States

I nformati on Agency, 87 F.3d 1429, 1437 (D.C. Cr. 1996)

(all owi ng the agency to give different neanings to the words
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"cl eared" and "clearance" in different subsections of the sane
regul ation). Wthout inquiring further into Title VII's struc-
ture, context, and |egislative history, we cannot conclude wth
the certainty required under Chevron's first step that the
paral l el sentences within section 2000e-5(f)(1) have parallel
meani ngs.

Like its use of the expressio unius nmaxi m Fannie Mae's
paral | el i smargunment thus | eaves the question before us
unanswered. Nothing in section 2000e-5(f)(1)'s |anguage
forecloses Martini's view that the 180-day provision is sinply
a maxi mum not mnimum waiting period for conplainants
seeking access to federal court. To show that Martini's view
unambi guously frustrates Congress's intent, Fannie Me
must shore up its reading of the statute's text with i ndepen-
dent argunents based on structure, context, or legislative
hi story.

Taki ng up this chall enge, Fannie Mae observes that the
180-day provision governing private suits is part of an el abo-
rate enforcenent schenme detailing who may bring certain
actions and when. See 42 U.S.C. s 2000e-5(f)(1) to (2)

Rel ying on Hallstromv. Tillamok County, 493 U.S.

(1989), and Perot v. Federal Election Commin, 97 F.3d 553

(D. C. Gr. 1996), Fannie Mae says that courts have strictly
enforced statutory waiting periods designed to foster infornal
resol ution of conmplaints, notwithstanding the |likely or even
certain futility of adm nistrative dispute resolution. The
cases cited by Fannie Mae do not support its position. In
Hal | strom the Suprene Court enforced a 60-day notice and
waiting period for plaintiffs wishing to file suit under the
Resource Conservation and Recovery Act. See 493 U S. at

29. Noting that Congress inposed the 60-day period to

encour age adm nistrative enforcenment of environmental regu-
lations, see id., the Court rejected the argunment that where
government agencies had "explicitly declined to act, it would
be pointless to require the citizen to wait 60 days to com

mence suit,” id. at 30. Although this appears to support
Fannie Mae, the statute at issue in Hallstromdiffers from
Title VII in a critical respect: It expressly prohibits the filing

of a lawsuit within the 60-day notice period. After quoting
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42 U . S.C. s 6972(b)(1), the Court said: "The |anguage of this
provision could not be clearer.... Actions comenced prior

to 60 days after notice are 'prohibited.' Because this |an-
guage is expressly incorporated by reference into s 6972(a), it
acts as a specific limtation on a citizen's right to bring suit."
Id. at 26. Perot is equally inapplicable. In that case, our
enforcenent of a 120-day waiting period for private suits

under the Federal Election Canpaign Act, despite petition-

er's claimthat agency action would be futile, turned on the
fact that the Act explicitly provides for "exclusive" agency
jurisdiction during the 120-day period. See 97 F.3d at 558
(quoting 2 U.S. C. ss 437d(e), 437c(b)(1) (1994)). Because
Title VI contains no simlar |anguage prohibiting early pri-
vate suits or making agency jurisdiction exclusive, neither

Hal | strom nor Perot provides a basis for us to concl ude that
private suits within 180 days would inperm ssibly upset Title
VII's enforcenent scheme in cases where tinely EECC

negoti ated resolution is inprobable.

Fanni e Mae argues that the likely futility of adm nistrative
processi ng does not defeat the statutory policy of encouragi ng
i nformal resolution of charges because Congress intended the
180-day period to serve as a mandatory "cooling off" period
during which the parties mght voluntarily resolve their dis-
pute, even in the absence of agency action. Not only does
Fannie Mae cite no legislative history to support this claim
but the fact that the statute authorizes the EEOCC to sue
within the 180-day period if it is unable to secure an accept-
abl e conciliation agreenent denonstrates that Congress could
not have intended to establish a mandatory "cooling off"
period. The statute even authorizes a conplainant to sue
within 180 days if the EECC dism sses the charge. Fannie
Mae nowhere explains why it nmakes sense to read a "cooling
of f" period into the statute for cases where the EEQCC cannot
conpl ete admi ni strative processing within 180 days, but not
for cases where the EEQOC di sm sses the charge or sues the
respondent within 180 days.

Next, Fannie Mae points to legislative history indicating
t hat Congress enacted the 180-day provision governing pri-
vate suits with "an acute awareness of the enornous backl og
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of cases before the EEOCC and the consequent delays of 18 to
24 nmont hs encountered by aggrieved persons awaiting adm n-
istrative action on their conplaints.” Cccidental Life, 432
U S. at 369 (citing House and Senate hearings as well as floor
debate). By choosing a 180-day w ndow for informal resol u-
tion of charges despite knowi ng that many charges woul d not

be resol ved within 180 days, Fannie Mae argues, Congress
clearly intended the 180-day period to be the minimumtine
conpl ai nants nmust wait before going to court, even if EECC
processing would be futile. Again, we are unconvinced.

W& have no doubt that when Congress wote section
2000e-5(f) (1) in 1972, it knew all about the long delays in
EEQCC processing of discrimnation charges. See S. Rep. No.
92-415, at 23 (1971); H R Rep. No. 92-238 (1971), reprinted
in 1972 U S.C.C. A N 2137, 2147. Congress enacted the 180-
day provision as "a neans by which [an aggrieved party] may
be able to escape fromthe adm nistrative quagm re which
occasional ly surrounds a case caught in an overl oaded adni n-
istrative process.” 1972 U S.C.C.A N at 2148; see S. Rep
No. 92-415, at 23. After the House and Senate passed the
1972 anmendnents, the Conference Committee explained in a
statement acconpanyi ng the Conference Report:

[ The 180-day provision] is designed to nmake sure that

t he person aggri eved does not have to endure | engthy
delays if the Commission ... does not act with due

di I igence and speed. Accordingly, the [180-day provi-
sion] allow s] the person aggrieved to elect to pursue his
or her own remedy under this title in the courts where
there is agency inaction, dalliance or dismssal of the
charge, or unsatisfactory resolution

118 Cong. Rec. 7168 (1972) (section-by-section analysis of 1972
anendnments). But this account of section 2000e-5(f) (1) con-
tains the same anbiguity as the statutory |anguage itself:

Did Congress sinply intend to guarantee the right to sue

after 180 days, or did it further intend to prohibit private
suits within 180 days? To be sure, the right to sue after 180
days is the only neans that Congress provided for escaping

the adm nistrative process. But Martini argues--plausibly,
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we think--that authorizing early private suits in cases where
the EECC likely will be unable to resolve the charge within
180 days furthers Congress's intent to "all ow the person

aggrieved to elect to pursue his or her own renedy ... in the
courts where there is agency inaction, dalliance ... or unsat-
isfactory resolution.” 1d.

Thus, neither section 2000e-5(f)(1)'s | anguage nor the |egis-
lative history cited by Fannie Mae reveals "t he unanbi guous-
Iy expressed intent of Congress"” on "the precise question at
issue"” in this case. Chevron, 467 U. S. at 843. |If our inquiry
were to end here, we likely would agree with the N nth and
Eleventh Circuits that the early right-to-sue regul ati on does
not violate section 2000e-5(f)(1). Under Chevron's first step
however, we have a duty to conduct an "independent exam -
nati on" of the statute in question, New York Shipping Ass'n
v. Federal Maritime Comm n, 854 F.2d 1338, 1355 (D.C. Gir.
1988), looking not only "to the particular statutory |anguage
at issue,” but also to "the | anguage and design of the statute
as a whole," K Mart Corp. v. Cartier, Inc., 486 U S. 281, 291
(1988); see also United States Nat'l Bank v. Independent Ins.
Agents of Am, Inc., 508 U S. 439, 455 (1993) ("Over and over
we have stressed that '[i]n expounding a statute, we nust not
be guided by a single sentence or nmenber of a sentence, but
| ook to the provisions of the whole law, and to its object and
policy." ") (quoting United States v. Heirs of Boisdore, 49 U S
(8 How.) 113, 122 (1849)). W thus turn to a provision of
Title VII not relied on by Fannie Mae that we asked the
parties to address at oral argunent--a provision that we
think elimnates any anbi guity about the question before us.

Section 2000e-5(b) prescribes the EEOC s duties once a
charge is filed. See supra at 6. It says that the Conmi ssion
"shall" investigate the charge and "shall" nake a reasonable
cause determnation "as pronptly as possible and, so far as
practicable, not later than one hundred and twenty days from
the filing of the charge.” 42 U S.C. s 2000e-5(b). Thus,
al t hough the statute allows sone flexibility in the timng of
reasonabl e cause determ nations, the Conm ssion's duty to
investigate is both mandatory and unqualified. Yet an early
right-to-sue notice typically term nates EECC i nvesti gation of
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the charge, see 29 CF.R s 1601.28(a)(3), precisely what
happened in this case. Although the record nowhere contains
Martini's right-to-sue letter, her counsel read it to us at ora
argunent: " 'Wth the issuance of this notice of right to sue,
the Conmission is termnating [its] process with respect to

this charge." " Oal Arg. Tr. at 22 (quoting Martini's right-to-
sue notice). W cannot square this early term nation of the
process or the regulation authorizing it, see 29 C F. R

s 1601.28(a)(3), with section 2000e-5(b)'s express direction to
the Conmission that it investigate all charges.

O course, Fannie Mae does not chall enge section
1601. 28(a)(3), but we think section 1601.28(a)(2) alone violates
section 2000e-5(b) of the statute for the same reason. Even
in the absence of a regulation formally term nating adm nis-
trative processing, issuance of an early right-to-sue letter
woul d have the sanme effect. W think it inplausible that an
agency as chronically overworked as the EECC woul d eit her
begin or continue to investigate charges for which it has
aut hori zed an alternative avenue of relief. |In nost such
cases, the charge will sinply go to the bottomof the pile.
Al t hough after 180 days this result conports with congres-
sional intent, see S. Rep. No. 92-415, at 23, prior to 180 days it
conflicts with section 2000e-5(b)'s unambi guous command.

Martini and the EEQCC both argue that requiring a com
pl ainant to wait 180 days when the agency knows it will be
unable to investigate the charge would be futile. W dis-
agree. Section 1601.28(a)(2) does not limt the issuance of
early right-to-sue letters to situations where the EECC has
determined that it is inpossible to investigate within 180
days. Rather, the regulation allows the Conm ssion to au-
thorize a private suit when it "has determned that it is
probable that [it] will be unable to conplete its adnministrative
processing of the charge within 180 days.” 29 C F.R
s 1601. 28(a) (2) (enphasis added). |If the term "probable"
means "nore likely than not,” then the regulation allows the
EECC to authorize a private suit even when there is as much
as a 49 percent chance that it will conplete adm nistrative
processing within 180 days. And in this case, the Comm s-
sion made that probability determ nation only 21 days after
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Martini filed her charge. W do not see how such a specul a-
tive prediction of futility can justify departure from section
2000e-5(b)"s express requirenent that the Conm ssion inves-
tigate every charge filed

In any event, the regulation would violate section 2000e-
5(b) even if the Commri ssion could say with certainty that it
cannot fully process a charge within 180 days. Congress well
understood that the EECC s limted resources preclude it
frominvestigating every charge within 180 days, see supra at
14- 15, but neverthel ess "hoped that recourse to the private
lawsuit will be the exception and not the rule.” 118 Cong.
Rec. 7168. Contrary to this congressional "hope," the early
right-to-sue regulation makes it less likely that "the vast
majority of conplaints will be handl ed through the offices of
the EECC." 1d. Wthout authority to allow early suits, the
EECC woul d face nore internal pressure, along with externa
pressure from conplainants, to inprove its investigatory ca-
pacities--for exanple, by streamlining its procedures for
handl i ng charges, by setting higher case cl earance goals, by
i nproving training, or by reallocating staff and other re-
sources anong regi ons or between national and regi ona
offices--so that it could resolve as many charges as possible
within 180 days. |If such efforts proved inadequate to achieve
statutory conpliance, then the Comm ssion wuld be forced
to ask Congress to appropriate additional funds. \Whether
aut horizing early private suits is preferable to enlarging the
Conmi ssion's budget is a question for Congress, not the
EEQC or this court. W conclude only that greater conpli -
ance with the mandatory duties that Congress expressly
prescribed for the EEOC i n section 2000e-5(b) will occur
when all conpl ai nants nmust wait 180 days before filing suit
t han when the Conm ssion may authorize themto sue earlier

As we stated at the outset, the precise question at issue in
this case is whether Congress clearly intended to prohibit
private suits within 180 days after charges are filed. See
supra at 9. Because the power to authorize early private
suits inevitably and inpermssibly allows the EECC to rel ax
its aggregate effort to conply with its statutory duty to
i nvestigate every charge filed, we think the answer is yes.
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This straightforward readi ng of section 2000e-5(b) finds
support in legislative history of section 2000e-5(f)(1) not cited
by either party. Wile the House version of the 1972 bil
cont ai ni ng what is now section 2000e-5(f) (1) authorized pri-
vate actions after 180 days, see 117 Cong. Rec. 32,113 (1971);
118 Cong. Rec. 1510 (1972), the Senate version authorized
private actions after only 150 days, see 118 Cong. Rec. 4945
(1972). Noting this discrepancy, the conference comittee
chose the 180-day period. See HR Rep. No. 92-899 (1972),
reprinted in 1972 U S.C.C. A N 2179, 2182. A though this
al one does not unequivocally show that Congress was unwi || -
ing to permt private suits within 180 days--Congress sinmply
m ght have been unwilling to guarantee the right to sue
within 180 days--we note that at |east two major sponsors of
the 1972 bill clearly understood the provision to prohibit early
suits. Senator Javits said that it required conplainants

"necessarily [to] sit[ ] around awaiting 6 nonths." 118 Cong.
Rec. 1069 (1972) (Senate debate). Senator Dominick called it
a "180-day private filing restriction.” 1d. 1In any event, by

choosi ng 180 days instead of 150 days, Congress indicated its
belief that informal resolution of charges, even as late as the
180t h day, would be preferable to allowi ng conplainants to

sue earlier. Cf. 42 U S.C s 2000e-5(f)(1) (authorizing courts
to stay private suits for up to 60 days to allow "further efforts
of the Conm ssion to obtain voluntary conpliance"). Allow

ing private suits within 180 days eases the pressure on the

EEQCC to resol ve charges informally, thus defeating the ex-

plicit congressional policy favoring EEOC-facilitated resol u-
tion up to the 180t h day.

In sum exanining "the | anguage and design of the statute
as a whole," K Mart Corp., 486 U.S. at 291, and indul ging al
pl ausi bl e i nferences fromthe |egislative history, we concl ude
that the EEOCC s power to authorize private suits within 180
days undermnes its express statutory duty to investigate
every charge filed, as well as Congress's unanbi guous policy
of encouraging informal resolution of charges up to the 180th
day. We thus hold that Title VII conplainants nmust wait 180
days after filing charges with the EECC before they may sue
in federal court. W recognize that this conclusion runs
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counter to that reached by our sister circuits. See Sinms, 22
F.3d at 1061; Brown, 732 F.2d at 729. But with all respect,
those courts did not read section 2000e-5(f) (1) in Iight of
section 2000e-5(b), nor did they consider the |egislative histo-
ry that we di scovered.

This brings us to the question of relief. W agree with
both parties that the 180-day waiting period is not jurisdic-
tional. As the Suprenme Court said in Zipes v. Trans Wrld
Airlines, Inc., "filing a timely charge of discrimnation with
the EECC is not a jurisdictional prerequisite to suit in federal
court, but a requirenent that, like a statute of Iimtations, is
subj ect to waiver, estoppel, and equitable tolling.” 455 U S
385, 393 (1982). But apart fromthe futility argunments that
we have found inadequate to relieve the EECC of its statuto-
ry duty to process every charge for at |east 180 days, Martini
suggests no equitabl e considerations that m ght warrant an
exception to the 180-day rule.

Finding Martini's suit untinmely, we vacate the district
court's judgnent and remand with instructions to di smss her
conpl aint without prejudice. Because the EECC stopped
processi ng her charge 21 days after she filed it, Martini may
file a new conplaint in district court only after the Conm s-
sion has attenpted to resolve her charge for an additional 159
days.

Al t hough we have vacated the judgnment in Martini's favor,
we proceed in the interest of judicial econony to address her
clains challenging the district court's reduction of her dam
ages. See Committee of 100 on the Fed. Gty v. Hodel, 777
F.2d 711, 718-19 (D.C. Cr. 1985). The clains are fully
briefed and likely to arise again in a newtrial. Contrary to
Fanni e Mae's contention, noreover, Martini never waived
t hese cl ai ns when she agreed to remttitur; as we read the
record, the remttitur covered only the district court's reduc-
tion of damages agai nst Fannie Mae on her D.C. law retalia-
tion clai mbased on insufficient evidence of the scope of these
damages. See Martini, 977 F. Supp. at 478-79; Martini v.
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Federal Nat'l Mdrtgage Ass'n, No. 95-1341, at 2 (D.D.C. Mar.

27, 1998) ("Martini Mem Op."); see also Wlliamlinglis &

Sons Baking Co. v. Continental Baking Co., 942 F.2d 1332,

1343 (9th Cir. 1991) ("[T]he waiver inplicit in remttitur [is] a
narrow one that involves only the right to appeal the reduc-

tion of damages effected by the remttitur.").

Fr ont pay

Under Title VII, "[t]he sum of the anpbunt of conpensatory
damages awarded under this section for future pecuniary
| osses, enotional pain, suffering, inconvenience, mental an-
gui sh, loss of enjoynent of life, and other nonpecuniary
| osses, and the amount of punitive damages awarded under
this section, shall not exceed" $300,000 for an enpl oyer as
| arge as Fannie Mae. 42 U S.C. s 198la(b)(3). Martin
clains that the district court erred in applying Title VII's
damages cap to the frontpay award. According to Fannie
Mae, "future pecuniary |osses" include frontpay. See
McKni ght v. General Mtors Corp., 908 F.2d 104, 116 (7th
Cr. 1990) (defining frontpay as "a lunp sum... representing
t he di scounted present value of the difference between the
earni ngs [an enpl oyee] would have received in [her] old
enpl oyment and t he earnings [she] can be expected to receive
in [her] present and future, and by hypothesis inferior, em
pl oyment™). W agree with Martini.

In the provision i medi ately precedi ng the damages cap
the statute says: "Conpensatory damages ... shall not
i ncl ude backpay, interest on backpay, or any other type of
relief authorized under section 706(g) of the Gvil R ghts Act
of 1964." 42 U S.C. s 198la(b)(2). Section 706(g) authorizes

district courts to order "reinstatenent ... with or w thout
back pay ... or any other equitable relief as the court deens
appropriate.” 1d. s 2000e-5(g)(1). Like the majority of cir-

cuits, we have regarded frontpay as an equitabl e renedy
avai | abl e under section 706(g) both before and after the G vil
Ri ghts Act of 1991 nmade conpensatory damages avail abl e
under Title VII. See Barbour v. Merrill, 48 F.3d 1270, 1277-
78 (D.C. Gr. 1995); Anderson v. Goup Hospitalization, Inc.
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820 F.2d 465, 473 (D.C. CGr. 1987); see also WIlliamnms v.
Pharmacia, Inc., 137 F.3d 944, 951-52 (7th G r. 1998); Wn-
sor v. Hinckley Dodge, Inc., 79 F.3d 996, 1002 (10th Cir.
1996); Lussier v. Runyon, 50 F.3d 1103, 1107 (1st Cir. 1995);
Hadley v. VAMP T S, 44 F.3d 372, 376 (5th Cr. 1995);
Hukkanen v. International Union of Operating Eng'rs, 3

F.3d 281, 286 (8th Cr. 1993); Waver v. Casa Gllardo, Inc.,
922 F.2d 1515, 1528 (11th Cr. 1991). Section 198la(b)(2)

t herefore excludes frontpay fromthe range of conpensatory
damages subject to the danages cap under section

1981a(b) (3).

The Tenth and Eighth G rcuits have recently reached the
same conclusion. See McCue v. Kansas Dep't of Human
Resources, 165 F.3d 784, 792 (10th Cr. 1999); Kramer v.
Logan County Sch. Dist. No. R-1, 157 F.3d 620, 626 (8th Gir.
1998). W respectfully disagree with the Sixth Crcuit's
contrary hol di ng, see Hudson v. Reno, 130 F.3d 1193, 1203-04
(6th Cr. 1997), on which the district court relied, see Martini
Mem Op., No. 95-1341, at 3, since its assertion that frontpay
"is not authorized by the plain |anguage of s 706(g) itself,"
Hudson, 130 F.3d at 1204, conflicts with our precedent.

Real | ocati on of Danages

The district court gave the jury a single set of instructions
applicable to Martini's clainms under both Title VIl and the
D.C. Human Rights Act. See 12/9/96 Trial Tr. at 33. As
required by law, the court never informed the jury about
Title VII's danages cap. See 42 U.S.C. s 1981a(c)(2). Over
the objections of both parties, the district court gave the jury
a verdict formwith "special interrogatory questions"” for
assessi ng danages for each type of claim (harassnent or
retaliation) agai nst each defendant (Fannie Mae, Kobayashi,
or Knight) under each statute (Title VIl or D.C. Human
Rights Act). Martini v. Federal Nat'l Mrtgage Ass'n, No.
95-1341 (D.D.C. Dec. 13, 1996) (entering judgnent on the
verdict for plaintiff). The jury awarded Title VII damages
wel |l in excess of the statutory cap. The district court limted
t hese damages (excl udi ng backpay) to $300,000. See Martini,
977 F. Supp. at 471. Martini argues that the portion of Title
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VI | damages exceeding the statutory cap should have been
reall ocated to her recovery under the D.C. Human Ri ghts
Act. Again, we agree.

Because the jury used exactly the sane instructions in
evaluating Martini's Title VIl and D.C. |aw clainms, and be-
cause the jury had no knowl edge of Title VII's damages cap
it had no | egal basis for distinguishing between the two
statutes. Thus, for any one clai magai nst any one defendant,
di stingui shi ng between danages that the jury awarded under
Title VIl and damages that it awarded under the D.C
Human Ri ghts Act makes no sense. For exanple, although
the jury awarded punitive damages of $2 million under Title
VIl and $1 million under D.C. |aw agai nst Fanni e Mae on
Martini's retaliation claim there is no basis for saying that
the jury intended to inpose a $2 million award specifically
under Title VII, plus a $1 mllion award specifically under
D.C. law. Instead, the nost sensible inference is that the
jury sought to inpose a total of $3 mllion in punitive dam
ages agai nst Fannie Mae for retaliation. To be sure, only
$300, 000 of that amount may be awarded under Title VII.

But we see no reason why Martini should not be entitled to

t he bal ance under the D.C. Human Rights Act, since the |oca

| aw contai ns the same standards of liability as Title VIl but
i nposes no cap on danages.

Were we not to treat damages under federal and |ocal |aw
as fungible where the standards of liability are the same, we
woul d effectively limt the local jurisdiction's prerogative to
provi de greater renedies for enployment discrimnation than
t hose Congress has afforded under Title VII. Such a result
would violate Title VII's express terns: "Nothing in [Title
VII] shall be deened to exenpt or relieve any person from
any liability, duty, penalty, or punishment provided by any
present or future law of any State...." 42 U S.C. s 2000e-7;
see id. s 2000e(i) (defining "State" to include the District of
Col unbia); see also Kineey v. Walmart Stores, 107 F. 3d 568,
576 (8th Gr. 1997) (holding that Title VIl damages cap does
not apply to discrimnation clains under state |law); Luciano
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v. Osten Corp., 912 F. Supp. 663, 675 (E.D.N. Y. 1996) (reallo-
cating Title VII damages above the cap to plaintiff's state |aw
recovery on the ground that "Title VII does not relieve a
defendant fromliability and the award of damages under

state | aw where a jury has found such a violation under both
[aws"). Oher than traditional judicial authority to reduce
damages due to excessiveness, the power to limt total dam
ages in cases where plaintiffs sue under both federal and | ocal
| aw bel ongs to Congress and the D.C. Council, not this court.

Availability of punitive damages under D.C. | aw

Turning finally to Martini's challenge to the district court’

holding that D.C. law prohibits the award of punitive dam

ages where no conpensatory damages have been awarded on

a particular legal claim we think the controlling precedent is
Maxwel | v. Gallagher, where the D.C. Court of Appeals said
that "[a] plaintiff must prove a basis for actual damages to
justify the inposition of punitive damages.” 709 A 2d 100,

104 (D.C. 1998). Although the jury in this case assessed

puni tive damages but no conpensatory danmages agai nst

Kni ght and Fannie Mae on Martini's sexual harassnment claim
under the D.C. Human Rights Act, it did assess conpensat o-

ry damages agai nst Fannie Mae on Martini's harassnent
claimunder Title VII. Since the court gave the jury a single
instruction for finding liability under both Title VIl and D.C.
| aw, see supra at [23], we are inclined to believe that Martini
"prove[d] a basis for actual damages" agai nst Fanni e Mae--

but not agai nst Knight--on her harassnment clai munder D.C.

law. 1d.; see Dyer v. Bergman & Assocs., 657 A 2d 1132,
1139-40 (D.C. 1995) (affirm ng punitive damage award in the
absence of conpensatory damage award where plaintiff had
proven actual injury and had accepted a conpensatory arbi-
tration award). Because we have di smi ssed Martini's com

pl ai nt, however, we |eave the proper application of Mxwell

to the district court should this issue arise again in a new
trial.

Page 23 of 24

S



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7081  Document #443566 Filed: 06/18/1999  Page 24 of 24

IV

W vacate the district court's judgnent and remand with
instructions to dismiss the conplaint wthout prejudice.

So ordered.



		Superintendent of Documents
	2013-04-16T16:45:33-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




